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Abstract 

Art law has direct implications on the practice of art therapy.  Art law provides protection to 

artists in the art therapy process.  If the art therapist was not aware of the protective elements 

provided by art law, he or she may violate the tenants of art law when managing their clients’ 

artwork.  This research study explored the protective elements of art law while explaining how 

these elements applied to art therapy.  This study also examined whether art therapists were 

knowledgeable about art law and how they use this information within their practice.   

Art law, an aspect of civil law, has direct implications on the practice of art therapy.  Less-known 

and with few legal practitioners, art law provides protection to artists, art therapists, and art 

images. Issues of attribution, integrity, storage, destruction and copying of art images have a 

direct bearing on therapeutic alliances (Malchiodi, 1995; Malchiodi & Johnson, 2013).  With 

clear appreciation and understanding of moral rights regarding creative processes, artists, art 

therapists, and images can benefit from the protective elements of art law tenants and practices 

(DuBoff & King, 2006; Lazerow, 2015).  The knowledge of art law as part of art therapy and 

therapeutic services may increase regulatory compliance and promotion of a positive ethical 

approach in management of client artwork (Simon, 2001). Examination of current art law 

knowledge and practice is addressed through survey data obtained as an outcome of a review of 

art therapy informed consent agreements and art therapist interviews. 
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CHAPTER I 

Introduction 

A need for greater awareness among art therapists regarding laws related to expressive 

arts has been seen.  The body of law, commonly referred to as art law, established specific 

requirements of how art was stored, displayed and destroyed which could have an effect on how 

art therapists manage visual arts (DuBoff & King, 2006; Lazerow, 2015).  This research study 

supports the notion that art therapists need a clear and concise explanation of the tenants of art 

law and how art law could impact the practice of art therapy.   

Problem Statement  

If even aware of art law, art therapists may have a limited knowledge of the legal 

requirements governing issues such as display, storage, destruction, privacy, defamation, and 

copyright as it relates to the art created as an outcome of their therapeutic work with their clients 

and patients.  Without a better understanding of art law regulations as it pertains to the practice 

of art therapy, therapists may be vulnerable to legal action from clients, their families, 

institutions and the public. 

Significance of the Problem 

 Without considering the art law regulations, art therapist may be vulnerable to later legal 

action.  Art law provides artists with certain legal protection that includes ownership, attribution, 

alteration and copyright protection.  Art therapists unaware of this legal protection could 

experience possible legal action from clients, clients’ guardians, assigns and heirs, or other legal 

entities holding an interest in any artwork created by the client.  Additionally, without including 

the protection provided through art law, therapists could harm the therapeutic relationship 

established with their clients.  
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Research Questions  

This study was guided by the questions, Are art therapists aware of art law and are their 

art therapy practices establish with art law requirements in mind?  More specifically, What do 

art therapists know about art law and to what extent does art law inform art therapy practice? 

Rationale and Basic Assumptions 

 Without an understanding of the governing regulations related to art, art therapists cannot 

ensure they were appropriately managing their clients’ art thereby mitigating the potential for 

law suits.  With an understanding of the requirements of art law, art therapists can take the 

appropriate measures to protect themselves and the therapeutic relationship they have established 

with their clients.  Additionally, there were several basic assumptions that supported the need for 

this research project.  The American legal system hosts a vast body of law that was divided 

primarily into criminal and civil law (Schwartz, Kelly & Partlett, 2010)..  Art law, an aspect of 

civil law, is a lesser-known and practiced by few attorneys, but it has a significant impact on the 

practice of art therapy.  Given the vastness of the American legal system and the remote nature 

of art law, it was safe to assume art law was not a well known aspect of American law.  It was 

also assumed the ethics training therapists received did not address the tenants of art law.  Also, 

it was assumed art therapists do not have extensive legal training and therefore, are not aware of 

art law.  Art law was not discussed as part of the educational curriculum for art therapists. 
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Statement of Purpose 

The purpose of this research project was to identify the aspects of art law that apply to the 

practice of art therapy.  By identifying the tenants of art law, guidance material could be 

developed on how specific art therapy endeavors should be practiced.  The goal of this research 

project was to identify the aspects of art law that would impact the practice of art therapy and 

then develop guidance for art therapists on how to structure their practice ensuring compliance 

with governing art law regulations.  The objective of the research project was to develop a means 

by which essential art law information can be communicated to art therapists.  This would 

include the aspects of art law they will need to address when practicing their therapeutic 

activities that include art making.   

Hypothesis 

There was a body of law within the United States Copyright regulations that provide 

artists with certain protections beyond copyright.  These regulations were known as moral rights 

or art law.  Art law was not discussed as part of the art therapy educational curriculum or 

included as part of the certification or licensure process for art therapists.  Consequently, art 

therapists were unaware of the tenants of art law and may be inappropriately managing their 

clients’ artwork and conducting aspects of their practices in violation of the law.  Through a 

better awareness of the tenants of art law, art therapists can include the necessary language 

within their client consent forms and therapeutic services agreements such that their clients’ 

rights were established and the art therapist was protected from possible legal action related to 

their clients’ art law rights. 
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Operational Definitions 

Alteration protection.  The law within art law providing artists with the protection from 

another person altering, modifying or destroying their work of art without their specific written 

permission to do so (DuBoff & King, 2006; Lazerow, 2015). 

Art law.  A set of laws providing artists with certain protections including the right of 

attribution, protection from alteration, and copyright (DuBoff & King, 2006; Lazerow, 2015). 

Attribution.  A form of protection provided to an artist such that any time his artwork 

was displayed he has the sole right to either have the work attributed to him or he can refuse to 

have his name associated with the displayed piece (DuBoff & King, 2006; Lazerow, 2015). 

Contract.  An agreement describing a bargained for object, the price paid and that both 

parties to the agreement concur with the terms as stated within the agreement (Knapp, Crystal & 

Prince, 2007).  

Copyright.  Legal protection provided to an author, the artist, upon the creation of a 

work of art such that another can copy the work without the author’s permission to do so 

(DuBoff & King, 2006; Lazerow, 2015).    

Defamation.  A publication of a false statement, one person telling another, about an 

individual done in reckless disregard for the truth or with malicious intent (DuBoff & King, 

2006).  

Freedom of Speech.  A constitutional guarantee that a person has the right to openly and 

freely express his opinion (Schwartz, Kelly, & Partlett, 2010).   

Fiduciary relationship.  A close relationship between two or more people where one 

individual has an ethical and legal responsibility to prudently take care of the other(s) assets 
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(often times money) which could include personal information or possessions (Knapp, et al., 

2007) 

Informed consent.  Client provided permission with the understanding of the possible 

consequences, risks, and benefits, associated with the psychotherapeutic services provided by the 

art therapists (Knapp, et al., 2007). 

Libel. A published (written) false state about another that is damaging to his or her 

reputation (Schwartz et al., 2010).     

Moral rights. Rights and protection of the artist as related to his creation regarding 

copyright that includes the right of attribution and the right to the integrity of the art (DuBoff & 

King, 2006; Lazerow, 2015). 

Ownership.  Considering the therapeutic process, the property an artist may own outright 

as compared to having only an interest in an item but not having full ownership.  The artist may 

own the copyright protection of an art object he created during a therapeutic session with the art 

therapist while not actually owning the piece of art (DuBoff & King, 2006; Lazerow, 2015). 

Records.  Documents, generally treatment notes, created by the art therapist while 

working with the client which may include any art objects made by the client during an art 

therapy session (Lazerow, 2015; Schwartz et al., 2010).     

Right to privacy.  This was a qualified legal right of an individual to expect reasonable 

privacy in not having his likeness exhibited or his private affairs made known to the public 

without his prior permission (Schlackman, 2015).   

Right of publicity.  An individual’s right to control the commercial use of his name, 

likeness, and persona (Lazerow, 2015; Schwartz et al., 2010).   
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Services agreement.  An agreement between the art therapist and client specifying the 

terms and conditions of the art therapy services provided by the art therapist, which may include 

provisions focusing on the client’s art, art making and future use of this art (Knapp, et al., 2007). 

Slander. A published (spoken) false state about another that is damaging to his or her 

reputation (Lazerow, 2015; Schwartz, 2010).   

Thematic analysis. A process used in psychological studies to identify recurring patterns 

or themes within the research data (Braun & Clarke, 2008).   

Work made for hire.  A legal concept used in defining who owns something made while 

employed by another, which might have direct implications on the client and art therapist 

relationship (DuBoff & King, 2006; Lazerow, 2015). 

Justification of the Study 

 Only with a thorough understanding of the legal implications regarding the creation, 

storage, display, alteration and destruction of art, can an art therapist provide a sustainable 

therapeutic relationship with his or her clients.  Elements such as ownership, copyright 

protection, attribution and alteration should be included in the client agreement and consent 

package.  This research project explored the elements of art law as it applies to the practice of art 

therapy.  With a better understanding of the elements of art law and how it relates to the practice 

of art therapy, therapist can craft their informed consent agreements addressing the inherent 

protection provided to artists by art law.  In doing so, art therapists can protect the interests of 

their clients, themselves and further advance the therapeutic alliance developed during the 

therapeutic relationship. 
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Chapter II 

Review of Literature 

Art Law 

Originally there was the artist, the benefactor, and potential collectors who obtained the 

finished art through some form of contractual arrangement (DuBoff & King, 2006; Lazerow, 

2015).  If the artist had any protection, it would have been bestowed by their patron or included 

in the contract for the purchase of their art.  In reality, the collector had a stronger bargaining 

position than the artist.  Artists were lucky if they could sell any of their work.  The traditional 

sale was money for art with the artist retaining no rights to the art he or she had created.  Without 

protection, the artist’s work was at periodically abused, destroyed, copied, and sold even if the 

artist objected to such action.   

Considering art as an extension of the artist, the European patrons of art began to feel this 

neglect of the artist’s right to protect his or her finished works was inherently immoral.  From 

this perspective, a European body of law focusing on the artist’s rights was developed.  As part 

of this desire to protect artists, a set of laws known as moral rights were established.  These laws 

were based on the notion that an artist had an inherent set of rights to protect his or her finished 

works.  Although it took many years for moral rights to be recognized within the United States, 

the copyright law was expanded in 1990 with the addition of the Visual Artists Rights Act 

(VARA).  VARA was the first federal copyright legislation to grant protection to an artist by 

acknowledging his moral rights as they might pertain to art (DuBoff & King, 2006; Lazerow, 

2015).   

Art law, simply put, was the body of law, involving numerous disciplines, that protects, 

regulates and facilitates the creation, use, and marketing of art.  Art law, although not a separate 
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jurisprudence or unified legal doctrine, applies to the issues confronting those in the art world.   

Art law also includes the right of privacy, copyright protection, contract, defamation, and the 

right to publicity.  As traditionally defined, art law concerns only works of fine art and the visual 

arts (DuBoff & King, 2006; Lazerow, 2015).  

Moral Rights 

Moral rights encompassed the notion an artist put his or her spirit and personality into a 

work and therefore, the work should be protected from unpermitted changes or destruction. 

Independent of the actual ownership of the art, the artist shall have the right to claim authorship 

of the work and to object to any distortion, modification, or other derogatory action in relation to 

his or her creation, which would be prejudicial to the artist’s honor or reputation.  Moral rights 

mean that the artists was entitled to decide whether a work was complete and could be displayed 

and to ensure that his or her name was always attached to the work.  Moral rights also allowed 

the artist to modify or withdraw a work after publication and prevented his or her work from 

being altered, distorted, mutilated or destroyed (DuBoff & King, 2006; Lazerow, 2015). 

Right of Attribution 

The artist had the right to be recognized as the creator of any works of art he or she may 

have created.  The artist could also decide whether or not to be recognized as the author of a 

particular work.  Although this right can be waived, it cannot be assigned to another.  Any 

display by either a public or private collector of an artist’s work must have the appropriate 

attribution near the art, communicating the artist’s identity (Lazerow, 2015).   

Additionally, the right of attribution, similar to the right of privacy, may prevent the false 

imputation or paternity to an artist, which the artist has not acknowledged as his or her work 

(DuBoff & King, 2006).  The right of attribution would prohibit such a false claim while the 
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right of privacy would consider such an act as an unwanted invasion of a person’s private 

persona.  There was also a close correlation with attribution and defamation.  If an artist was 

attributed with a lesser quality of work he or she did not create, the artist may be able to pursue 

legal action for both the right of attribution and defamation (DuBoff & King, 2006).    

The right of attribution was also important if the client was the owner of the artwork he 

or she created while in treatment.  Although there was not a legal precedent indicating 

ownership, Malchiodi (1995) and Johnson (2013) have inferred the client was the true owner of 

the art work created while in therapy whether or not the art work was considered a medical 

record.  Unless the client waives the right to attribution, the art therapist would have to identify 

the client as the artist even when using image of the art in teaching or publication related 

activities.  The art therapist may have some protection under a confidentiality agreement not to 

disclose the client’s identify, but the purpose of this agreement was not the same as having a 

client waive his or her right to attribution and therefore may not afford the protection sought.  A 

clear statement within the informed consent agreement regarding the client waiving his or her 

right to attribution for the art he or she might create while in therapy would resolve this issue. 

Right of Integrity 

The right of integrity was the right to prevent modifications of art including its 

destruction without the artist’s prior approval.  The premise of this protection centers on the 

notion an art piece might lose its essential meaning if changed such as discolored, altered in size, 

or reconstructed such that the art no longer represented the intention of the artist.  Given the 

alteration and continuing to attribute the art piece to the artist, the reputation and honor of the 

artist could be damaged resulting in an act of defamation (DuBoff & King, 2006; DuBoff, Burr, 
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& Murray, 2010).  For an unpermitted modification to be actionable, the alteration must have 

been intentional or grossly negligent (Lazerow, 2015).   

The art therapeutic process generally results in the creation of art.  Clients often did not 

take their art home when they cease their therapy.  After a period of time, art therapists recycle or 

otherwise destroy art that was left behind.  This form of art management was an alteration of an 

artist’s creation which could be in violation of the artist’s right of integrity.  Without clearly 

delineating within the informed consent agreement that the art therapist has the right to recycle 

or otherwise destroy the client’s art, the art therapist could be held liable for the violation of the 

artist’s right of integrity.  Having clients agree to waive their protection of the right of integrity 

would prevent the artist from claiming the art therapist did not have the right to alter or dispose 

of their art.  

Work of Recognized Stature 

To eliminate what was often called nuisance lawsuits, the authors of VARA constructed a 

defense against an artist asserting his or her claim that another had violated his or her moral 

rights as they apply to the protection of the art created.  This defense has been referred to as the 

work of recognized stature.  The defense was that an artist can make a claim that one of his or 

her moral rights had been violated, if he or she could demonstrate the artwork was meritorious 

and that the artist was recognized within the local community and had an eminent following.  

The courts have found there can be no recovery if the art was not a work of recognized stature.  

This was a defense based on the notion of ensuring the honor and reputation of the artist was not 

harmed (DuBoff & King, 2006; Lazerow, 2015).   

However, there has been much argument within society and the courts as to what 

constitutes art or more to the fact, what was great art (Freeland, 2008; Kamhi, 2014; Tolstoy, 
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1996).  Freeland (2008) defined art in terms of what art was and what art was not.  From a more 

philosophical perspective, Freedom showed how issues such as history, culture and 

commercialization have had a significant influence on what might be perceived as art, all 

external forces playing on the minds of the beholder.  Kamhi (2014) takes a more traditional or 

practical position when attempting to define what constitutes art.  In defining art, Kamhi asserted 

that the general population’s sense of art was too broad; if art can be anything, then it was 

nothing.  Kamhi defined art from a narrow perspective looking through the lens of historical 

presentations paying homage to the more traditional forms of art.  Tolstoy (1996) felt art was 

more of a spiritual or religious experience binding the minds and souls of mankind together.  

Tolstoy argued if an object stirred the passions within mankind, it was art.  The courts tend to 

lean towards a Kamhi perspective when it assesses art from a meritorious aspect of the piece in 

question (DuBoff & King, 2010).   

Art therapists go to great lengths convincing their clients they can make art and that they 

are artists.  It would be tragic to later publicly argue the client was not an artist, that any and all 

works created during therapy were not works of recognized stature, and the art therapist was 

entitled to alter or destroy the objects created by the client.  This would undo the therapeutic 

benefit the client received while working with the art therapist.  By obtaining the client’s consent 

to alter or recycle art left after leaving therapy, the client could not later claim his or her moral 

rights had been violated. 

Ownership 

Malchiodi (1995) asked the question, “Who owns the art?”  As Malchiodi pointed out, 

there was an interesting set of relationships between the client, the art therapist and the 

therapist’s place of employment.  There was also the aspect of how, why and when the art was 
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created.  Malchiodi felt the art belonged to the client but noted how art could merge into the 

therapist’s notes and record.  Given the aspect of therapeutic records, the art therapist and the 

therapist’s place of employment would have a claim of ownership to the client’s art (Simon, 

2001).  Although Simon was a psychiatrist and not an art therapist, the author stated the physical 

record maintained by the therapist was the property of the therapist.  What constitutes a physical 

record and whether a psychiatrist’s opinion would carry more weight than an art therapist’s 

position has not yet been examined by the courts.  

However, the client as the artist, certainly owned any copyright associated with the 

creation of the art piece, but the ownership of the physical object was not as clear cut.  Johnson 

(2013) also discussed the notion of ownership and pointed out most art therapists believe the 

client owns the art they might generate while in therapy.  Although, many hospital and 

institutions assert that art made by the client during treatment was an extension of the medical 

record and therefore the property of the establishment (Johnson, 2013). 

The courts have wrestled with assigning ownership of copyright when the item was 

created at the direction of others.  The classic case was when a person, under contract, writes 

new material.  The courts have constructed a legal definition known as “Work Made for Hire” 

(DuBoff & King, 2006, p. 63; Lazerow, 2015, p. 82).  The courts have determined when a 

company hires a person to complete a task, the outcome of that task was owned by the company 

unless there was a written agreement stating otherwise (Friedenthal, Miller, Sexton, & 

Hershkoff, 2013; Lazerow, 2015).  Given the client creates the art at the direction of the art 

therapist as part of the therapy session, it was not clear who owns the art and whether the art has 

merged into and became part of the therapeutic record losing its distinction as an artwork.  As 
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part of the informed consent agreement, the artist could designate the owner of all art created 

while in therapy. 

Freedom of Speech 

 Perhaps one of the most guarded and yet debated notions of freedom in the United States, 

the freedom of speech provides that an individual had the right to openly express his or her 

thoughts and impressions through speech, writing or artistic expression.  There have been some 

limitations placed on the freedom of speech, perhaps the most famous quote being that of 

Supreme Court Justice Homes when he said a person was not entitled to yell fire in a crowded 

theater when there was, in fact, no fire (Schwartz et al., 2010).  Holmes went on to say the 

potential harm caused by allowing such an action outweighs the denial of the person’s freedom 

to do so.  This was equally so when applying the notion of the freedom of expression to art.  

Some forms of artistic expression have been prevented because they were considered 

inappropriate either due to content or the location of where it was to be displayed (Lazerow, 

2015; Schlackman, 2015; Schwartz et al., 2010).  Art therapists should remain mindful of a 

client’s need for self-expression.  It was doubtful this issue would ever arise as an outcome of 

therapy and an acknowledgement that the therapist was seeking to help the client find a healthy 

form of self-expression.   

Right of Privacy 

The right of privacy becomes complicated when applied to art.  Generally, the right to 

privacy establishes that a person had a reasonable expectation that others would not invade the 

sanctuary of his or her private home or workplace (Schwartz et al., 2010).  Supreme Court 

Justice Brandeis called it the right to be left alone (Schwartz et al., 2010).  The notion of privacy 

did not extend to public places or events.  A person’s image can be captured and published if that 
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person was in a public setting such as a city park or baseball game.  However, the right to 

privacy has taken on a new look when considering art and the freedom of expression.   

Schlackman (2015) discussed the case of Foster vs. Svenson which entitled a 

photographer using a high-powered telephoto lens, to take a series of photographs of a family 

through the windows of their home.  The family’s home was a second-floor apartment across the 

street from the photographer.  The photographer displayed the photographs at two galleries.  

Although the majority of the photographs were altered so that the family was not readily 

identifiable, there were several photographs where the identity of the family could be discerned.  

The family demanded the photo collection be taken down.  The photographer partially complied 

by removing the photographs that would have allowed the family to be identified.  This action 

was taken after the photographs identifying the family appeared in the local newspaper and on 

the internet.  Consequently, the family sought recourse through legal action.  The court held the 

photographer was within his rights to take the photographs through the windows of the family’s 

home, and that the family should have used curtains if they expected privacy.  The court felt the 

photographer should be allowed the right of expression, and this was not an invasion of the 

family’s privacy (Schlackman, 2015).   

The court’s decision in the Foster vs. Svenson case, although wonderful for expanding 

expressive arts, creates a possible dilemma for art therapists.  The court ruled that pictures of 

clients’ artwork may appear in galleries or on the Internet unless appropriate measures were 

taken to prevent photographers from taking pictures through facility windows, while visiting 

open studios or within hospitals and institutions (Schlackman, 2015).  Without a clear written 

prohibition forbidding pictures from being taken, the photographer could display his or her 

pictures.   
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Right of Publicity 

 As noted in the right of privacy, one cannot object to his or her picture appearing in a 

newspaper if the picture was taken in a public setting.  However, he or she could object if that 

same picture was being used in an advertisement campaign.   A person has the right to control 

the commercial use of their name, likeness, image or other unique aspects of his or her identity.  

The image captured in the public setting can be used as newsworthy coverage but not to sell a 

product (Lazerow, 2015; Schwartz et al., 2010).  Where this might impact an art therapist would 

be if an image of a client or their artwork which would otherwise identifying the client was used 

as part of a commercial endeavor without the client’s permission.  At times, hospitals may feel 

they own the clients art, and may use images for advertising or other commercial activities to 

generate community awareness and revenue.  Art therapists also need to be careful when using 

their clients’ work when publishing, teaching or making presentations at conferences, if the art 

they use could be attributed to a particular client.  However, having the clients’ permission to use 

their images for these commercial or educational purposes resolves these concerns related to the 

right of publication. 

Defamation 

 Defamation was defined as the publication of an untruthful degrading statement to a third 

party about another person  (Schwartz et al., 2010).  Defamation may be spoken, slander, or 

printed, libel, in a public document such and a newspaper.  A defaming publication could also 

occur through the use of symbols such as art.   

An example of defamation in the art world was when someone attributes authorship to an 

artist who had not created the art.  The person being credited might take offense to being 

associated with the art.  Falsely attributing a lesser quality work to a famous artist could also be 
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considered a form of defamation (DeBoff & King, 2006).  Additionally, an extremely harsh 

critique of an artist’s work, that was malice in nature could also be an act of defamation 

(Lazerow, 2015).   

Legal investigations or court proceedings often require art therapists to divulge 

disparaging information about their clients.  Given defamation was an action for a person 

knowingly making a damaging claim about another, therapists were often reluctant to testify in 

court as to the questionable behavior of others.  As Barsky and Gould (2002) pointed out, the 

truth was the ultimate defense to any action of defamation.  It was unlikely a therapist would be 

later sued for defamation for testifying in court if the therapist while explaining his or her 

interpretation of an art piece, was doing so in a truthful manner with good faith and without 

malice (Barsky & Gould, 2002).  Additionally, when involved in legal matters, therapists were 

generally given a qualified immunity as a defense to an action for defamation.  Communicating 

otherwise private information about another which serves to support a legal proceeding was 

generally protected.  As long as the potentially damaging communication of information to a 

third party was done in good faith and without malice the protection was provided (Bluestone, 

Travin & Marlowe, 1994; Gladding, Remley & Huber, 2001). 

There was also defamation by insinuation.  According to LaBarbera (1990) common law 

courts did not distinguish between implication and actual statements.  However, courts today 

have been reluctant to recognize defamation by implication.  Part of this hesitancy arises from 

the desire to protect free speech rather than find libelous or slanderous action coupled with the 

struggle of balancing of what was mere opinion as opposed to fact.  A questionable or 

inflammatory image about another created by a client in the care of a therapist could result in 

defamation by implication or insinuation if the therapist were to allow the image to have a wider 
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realm of viewing by others.  Further, while assembling a public display, the art therapist must 

insure the correct attributions are being made to the art works displayed.  An art therapist 

troubled with or outraged by a client could harshly criticize the client’s artwork to a supervisor or 

colleague resulting in a defamatory statement.  This also crossed over to the issues of ownership, 

how much control the therapist had over the client’s artwork, and when the therapist’s 

responsibility ends regarding any defamation by the client using art made during therapy.   

Copyright 

 Copyright was perhaps the most pronounced form of protection for the artist (Lazerow, 

2015).  Once created, an art piece was protected by copyright even without completing the 

copyright application.  Completing the copyright application provides additional protection in the 

case of a lawsuit for copyright infringement.  However, an artist can sue for copyright 

infringement even though he or she never filed the copyright application.   

Copyright protection can be assigned to another.  However, the sale of artwork does not 

include the copyright to that piece of art.  Unless specified, the artist’s copyright in the art being 

sold does not transfer to the buyer.  The artist retains the copyright protection.  Only through the 

appropriate language in a contract will the artist’s copyright protection be transferred to another 

(Lazerow, 2015; Schwartz et al., 2010). 

Copyright protection could have a significant impact on art therapists’ practice.  Any 

unpermitted copying of another’s creation was an infringement of a copyright.  Copying could be 

as simple as photographing or making a Xerox copy.  Art therapists at times copy their clients’ 

art as it relates to records, display, and storage.  Even if the institution were to claim ownership 

of all records and art generated by clients within their facility, under the copyright provisions, the 

person making the art was the holder of the copyright protection, not the institution where the art 
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was made.  An exception to this would be the defense of work made for hire where a contractor 

working for a company creates an item for the company.  Creations from the work made for hire 

arrangement do not result in copyright protection being given to the persons creating the item 

(Duboff & King, 2006; Lazerow, 2015).  Copyright belongs to the institution who hired him or 

her.  Although it was doubtful a client’s artwork would fall within the exception of work made 

for hire, there was no clear legal precedent delineating who actually owns art made by the client 

during therapy.  Art therapists should be careful when copying their clients’ work.  Having 

permission to copy any artwork should be part of the informed consent agreement to provide the 

necessary protection.    

Contract  

 Contract law provides the requirements for establishing a valid, enforceable conveyance 

of tangible and intangible property that could include art therapy services and the sale of artwork 

(Knapp et al., 2007).  A valid enforceable contract must contain five essential items: an offer, 

acceptance, identification of the parties to the agreement, legal subject matter to be conveyed and 

a mutuality of obligation binding the parties (Knapp et al., 2007).  Without all five of these 

components clearly included within the contract, the agreement will not be enforceable.  

Although the consideration to be paid is important to the formation of the contract, the amount 

money to be exchanged for the property or services can be determined by the court at a later date 

if it was not stated within the contract at its formation.  The parties to the contract also must be 

mentally competent and of legal age.  Generally, minors are not considered competent to enter 

into a contract, however, an agreement for essential to sustain life such as food and shelter could 

be enforceable (Knapp et al., 2007). 
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Gladding et al. (2001) discussed the fiduciary relationship established by the therapist 

with his or her client.  This relationship based in part on trust created as an outcome of the 

therapeutic alliance developed during counseling and in part on the contractual relationship 

established when the therapist agreed to provide services for a fee to the client.  This fiduciary 

duty requires the art therapist to provide full disclosure of what the therapeutic services entail 

which includes making art, the risks and benefits, limits of confidentiality and that the client has 

certain inherent protection regarding the art created during therapy.  This was often referred to as 

the client informed consent agreement.  Bluestone et al. (1994) discussed the case, Canterbury 

vs. Spence, where the court was now requiring the therapist to provide the client with a full 

disclosure prior to commencing treatment.  Although the Canterbury case centered on the 

medical or therapeutic procedure, the underlying requirement of full disclosure is clear.  The 

therapist would include the clients’ art created as part of the therapeutic process and would 

discuss how that art would be managed.  The therapist would inform the client there was specific 

protection for artists and explain how that set of protective measures would be met by the 

therapist or waived by the client.   

The informed consent agreement used by art therapists is a contract and must contain the 

five items discussed above.  Although the informed consent agreement might not actually discuss 

the exchange of money for service, there was an agreement for the exchange of services where 

the art therapist will provide certain services such as confidentiality while the client agrees to 

behavior and waives certain rights such as copyright and the protection of his or her artwork.  

The informed consent agreement could be used for the release of client treatment records or the 

display of the clients’ art (Lazerow, 2015).  
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As part of the initial meeting with a prospective client, the art therapist should discuss 

professional services, risks and benefits of treatment, treatment goals, confidentiality, fees and 

other related treatment issues such that the client was fully informed of the possible 

consequences of treatment and what the contractual arrangements are between the client and the 

therapist (Barsky & Gould, 2002; Bongar et al., 1998; Simon, 2001).  Simon (2001) stressed the 

importance of the informed consent such that the client at a later time cannot claim he or she was 

not aware of the treatment proposed by the therapist.  As Simon pointed out, a signed consent 

form establishes what was disclosed and that the informed consent process took place.  Simon 

also cautioned since it is the therapist making the decisions as to treatment, not the hospital or 

institution, the therapist should ensure there is a general understanding on the part of the patient 

via the informed consent prior to engaging in the therapeutic process.  Further, the consent form 

was for the protection of the therapist and institution, not the patient (Simon, 2001).  The 

informed consent should also contain a clear discussion of the client’s records including how the 

art will be managed, displayed, stored, copied, alternated and possibly destroyed.  

 Johnson (2013) discussed the need to ensure the client had agreed to have their art 

displayed through an informed consent agreement prior to any form of display.  Johnson also 

talked about the need to protect the client regarding managing their art.  The art therapist should 

consider the ramifications of returning art to the client if there might be any endangerment in 

doing so.  Johnson talked about situations involving vivid images of abuse, harm of self or 

others, significant trauma, and how the art therapist could do more harm than good by giving the 

art to the client.  This would have to be balanced with the rights of ownership especially when 

dealing with the minor aged clients and their parents demanding the art (Johnson, 2013). 
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Records 

 As part of the psychotherapeutic process, the art therapist generates reports and has the 

client make art.  Reports, clearly records, were owned by the therapist, hospital or agency.  

However, there was confusion as to whether the art made as part of therapy was a record or 

artwork and who owned the work produced.  Since the art was an outcome of the therapeutic 

process, it has been argued it was an aspect of the client’s record (Malchiodi, 1995).  Upon the 

creation of an art, it should be noted that as an aspect of the copyright law that piece was 

automatically covered by copyright.  The copyright was owned by the person who made the art 

while the actual art piece could have been owned by another.  As discussed previously, even 

though a person may own the physical work of art, the artist retains the copyright until he or she 

transfers it to another person (Lazerow, 2015; Schwartz et al., 2010).  This potentially clouds the 

notion that art therapist should copy their clients’ work of art as part of the record making 

process.  Unless the artist grants others a license to copy their artwork, any unauthorized copying 

was contrary to the copyright statutes and could be actionable in law.   

Records were crucial for tracking a patient’s progress but might also provide necessary 

protection for legal actions or resolving billing disputes with clients (Simon, 2001).  Some 

therapists might keep two sets of records;  (a) one set containing the patient’s diagnosis, 

prognosis and treatment discussions, and (b) the other set containing fantasies and intimate 

details of the patient’s life (Simon, 2001).   All records were potentially discoverable in a legal 

action involving the patient and therapist (Friedenthal et al., 2013).  In most cases, Simon (2001) 

advised that unrecorded and undocumented treatments were unlikely considered to have been 

preformed.  Without the proper set of records, patient related activity did not occur.  Simon also 

stated the physical record maintained by the therapist was the property of the therapist.  The 
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information contained in the record belongs to the patient.  Simon stressed the original record 

should never be relinquished to the patient, and thus only a copy was provided. 

Gladding et al. (2001) discussed the situation when the therapist was dealing with 

multiple parties, such as family therapy.  If the family were to engage in a joint family drawing, 

each of the participants was a creator of the image and shares in the resulting protection provided 

to artists.  Although parents can waive protection their minor children might have had, they 

cannot waive the rights of their adult children, unless that adult child was not competent.  

Gladding et al. also cautioned about the aspect of multiple parties (e.g. husband and wife) having 

a shared interest in records which might include artwork.  The potential dilemma was one party 

signing a release to the records while other members had not signed.  Without having all the 

affected parties providing a mutual release, the therapist would be stopped from releasing the 

requested information (Gladding et al., 2001). 

Digital technology presents a double-edged sword when dealing with capturing and 

maintaining client records (Malchiodi & Johnson, 2013).  On one hand, the use of digital 

cameras, hand held computers and smart phones provide an almost instantaneous means of 

capturing client records and copies their art.  However, as convenient as digital equipment 

appears to be, there were ethical and legal issues with confidentiality and storage.  Once captured 

within a digital device, the information can easily find its way onto other devices not authorized 

for this information or could be shared via social media on the Internet.  Without the appropriate 

controls and signed agreements, the art therapist could be in breach of confidentiality, copyright, 

and the protection of clients’ art without ever knowing it.  This was particularly true of younger 

clientele (Malchiodi, 2013). 
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If it was not documented, it never happened (Simon, 2001).  As Corey, Corey and 

Callahan (2007) pointed out, there was a need to keep good records for legal and ethical 

protection that must be balanced with adequate serving of the client.  When looking at 

confidentiality, each case was unique.  Knowing the local and state regulations was not always 

enough, and careful consideration must be given to each individual case.  Professional judgment 

was the key.  Although confidentiality, privileged communication and privacy were related 

topics, there were distinctions (Corey et al., 2007).  Confidentiality was rooted in the client’s 

right of privacy.  It was the client’s right to waive privacy or confidentiality, not the therapist.  

Once the client had waived his or her right to confidentiality, the therapist can no longer claim 

the right of privacy and could be compelled to testify (Corey et al., 2007; Simon, 2001).   

Summary of Literature Review 

Although it was an art therapist’s primary intent to help others with emotional and 

psychological issues, to do so required traversing through portions of their practice areas that 

involve possible legal entanglements.  These entanglements could include contractual 

arrangements, mandatory reporting, confidentiality, maintaining appropriate boundaries, record 

keeping and managing the client’s art (Malchiodi & Johnson, 2013).   .  Each of these legal 

issues could become complicated and cause both the client and therapist hardship if they are not 

properly managed.   

Art law, established in 1990 with the inclusion of VARA in the U.S. Copyright 

legislation, provided artists with a new realm of protection (Duboff & King 2010; Lazaerow, 

2015).  Known as moral rights, artists were provided protection for their finished works of art 

which included the rights of attribution and integrity.  Other legal ramifications closely related to 

art law could also create legal issues for art therapists with their clients if not addressed through 
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the informed consent agreement or as part a of prudent therapeutic practice.  These additional 

legal issues include protecting the client and therapist by considering issues such as the Right of 

Privacy and Publication, defamation, ownership of the art, copyright, and contract as it applies to 

any agreements both oral and written between the therapist and client.  These legal issues can be 

adequately addressed by executing an appropriately prepared informed consent agreement with 

the client (Knapp et al., 2007). 
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CHAPTER III 

Methodology 

Research Design 

 A review of art therapists’ informed consent agreements and qualitative interview 

questions were used to investigate the breadth and depth of knowledge art therapists possessed 

with regard to art law and how that knowledge was used within their therapeutic practice.  This 

qualitative approach provided an in-depth assessment of what practicing art therapists know 

about art law and how that knowledge was implemented within their art therapy practice 

(Kapitan, 2010).  Ten art therapists’ informed consent agreements randomly obtained from the 

internet were assessed for the use of art law related language.  Additionally, a small number of 

art therapists were interviewed ascertaining their understanding of art law.  Based on the tenets 

of art law and how they applied to the practice of art therapy, an interview protocol (Appendix 

A) will be employed for each interview ensuring a consistent approach in obtaining research 

information (Kapitan, 2010).  

Selection of Sample   

The sample selection for this research project entailed two phases.  The initial phase was 

a review of ten art therapists’ informed consent agreements randomly selected from the Internet 

and the second portion included interviewing art therapists to explore their understanding of art 

law.  Participant selection criteria for the interviews consisted of fifteen art therapists from varied 

practice areas.  Participants were selected on a volunteer basis.  The researcher obtained signed 

voluntary consent forms (Appendix B) which detailed the purpose of the study, methodological 

design of the study, potential risks, and participant’s right to leave the study at any time without 
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repercussions.  Participants received a signed copy of all consent and release forms and the 

researcher secured the original copies in a locked file cabinet at the study site.   

Procedures for Data Collection 

 Qualitative data was obtained through the review of informed consent agreements and 

interviews conducted with art therapists.  Ten informed consent agreements were randomly 

selected from the Internet.  To ensure the selection was random and not skewed by type of 

practice or location, the primary criteria in selecting the informed consent agreements was 

whether the informed consent agreement selected was being used by an art therapist.  The second 

portion of the data collection focused on interviewing art therapists.  Interview questions were 

designed to elicit each participant’s subjective experience, practice area, licensure, and type of 

practice (e.g. private or institutional).  The data collection from the informed consent agreements 

and interviews were kept in a locked file cabinet at the study site.  All identifying information 

regarding participants was removed from the data through an assignment of a numerical and 

alphabetical code for each participant.   

Development and Distribution of Interviewing Instrument 

 The questionnaire (Appendix A) was used to discern the level of understanding of the 

elements of art law and how that understanding was employed as a part of their art therapy 

practice.  To collect data during and after each interview, the researcher imported the information 

onto a password-protected computer and backed up the data on a password-protected drive.  The 

computer and computer drive remained at the research site in a locked drawer. The storage of all 

data collected will remain for one year following the completion of the research thesis by the co-

researcher.   
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Data Analysis 

Since this was qualitative study, the data assessment was conducted using the thematic 

analysis approach.  Thematic analysis was often used in psychological studies to identify 

recurring patterns or themes within the research data (Braun & Clarke, 2008; Kapitan, 2010).  

According to Braun and Clark (2008), a thematic analysis approach was an essentialist method 

which focused on reporting an assumed reality evident in the data.  The information collected 

through the review of the informed consent agreements and interviews allowed for a thematic 

analysis of the data representing the art therapists understanding and implementation of the 

tenants of art law as it related to the practice of art therapy.  The results of the interviewing 

process formed the basis for making recommendations on how art therapists could incorporate 

the tenants of art law into their art therapy practice. 

Ethical Implications 

 The researcher acknowledged the subjective bias inherent in conducting art therapy 

research regarding the interpretation of the findings.  Despite reasonable measures to minimize 

its effects, the researcher also acknowledged the influence of contaminating participants during 

the interviews through verbal suggestions indicative of a combined researcher-art therapist role.  

Just as the researcher may gain insight into the knowledge base of the art therapies interviewed, 

the influence of the researcher may influence the participants.  The researcher also acknowledged 

that participants may feel the need to provide a more positive impression when answering 

questions that may skew the results of the interviews.  The researcher recognized the need for 

informed consent and full disclosure of data collection, confidentiality, and data storage.  The 

researcher recognized the limitation of the sample size. 
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Validity and Reliability 

 Because this was a qualitative study, it was essential the data collected was both valid and 

reliable.  Kapitan (2010) stressed the need to employ a standardized approach to collecting data 

whenever possible.  Cresswell (2014) also shared that ensuring qualitative validity and reliability 

meant the researcher checked the data collecting process and the data itself for accuracy by 

employing one or more review procedures such as triangulating other sources of information, 

clarify any potential bias and explore any negative or discrepant information.  Following 

Kapitan’s (2010) advice, a standardized interview questionnaire was developed and used for 

each interview ensuring the same questions were asked in a similar fashion and order.  All 

negative or discrepant data was also fully explored in relation to the validity and reliability of the 

study.  The data obtained from the interviews was also compared to the information collective as 

part of the review of art therapists informed consent agreements posted on the internet. 
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CHAPTER IV 

Results 

The unique nature of art therapy was the creation and exploration of art as part of the 

psychotherapeutic process.  At the request of the art therapist, clients often made art which 

pushed clients into the role as an artist.  Being an artist provides certain protection as 

promulgated by VARA, a part of the U.S. Copyright legislation.  Since there was legal protection 

for how an artwork was managed, the research focused on determining whether art therapists 

were aware of art law and whether their art therapy practices were established with art law 

requirements in mind.  More specifically, the researcher looked at art therapists’ knowledge of 

art law and to what extent does art law inform their art therapy practice.  There were two 

independent reviews which focused on how clients’ art was managed.  The first portion focused 

on what was included in the informed consent agreement used by art therapists that might have 

related to art law.  The second portion of the study involved interviews of practicing art 

therapists, exploring their understanding and use of art law within their practices.  The aspects of 

art law that were examined upon completing the research included confidentiality, art 

management, ownership, copying, display and attribution, and integrity of the art which are 

discussed in greater detail below. 

Informed Consent Agreement Review and Art Therapist Interview Results 

 Fifteen art therapist informed consent agreements were randomly selected from the ample 

supply found on the Internet.  Although the informed consent agreements were selected 

randomly, they were cross checked with the art therapist interviewed ensuring no correlations 

between the two groups.  The results of the informed consent agreements have been included in 
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Appendix C.  Ten art therapists were interviewed regarding their understanding of art law and 

how that knowledge had been incorporated into their practice (see Appendix D).  

 Confidentiality 

All 15 informed consent forms contained information pertaining to confidentiality.  This 

included the need for maintaining confidentiality but also explained why the therapist might have 

to disclose certain information private to the client and the therapy process.  The results of the art 

therapist interviews were consistent with the review of the agreements.  All 10 therapists 

indicated their use of confidentiality when working with their clients.   

Art Management 

 Art management included art making, record and art retention, and art storage.  Art 

management practices were not consistently mentioned in the informed consent forms.  Only 33 

% (n = 5) of the forms discussed art making activities.  20 % (n = 3) of the forms mentioned 

records including information on how client art was managed.  Each of the therapists interviewed 

acknowledged they had clients engaged in art making activities and had a record management 

process which included storage of the clients’ art.  The retention period varied from while the 

client was in therapy to seven years following the termination of therapy.  Although there was a 

consistent acknowledgement by the art therapists that their clients engaged in art making and 

their corresponding records, including art, were maintained, this collective acknowledgement 

was not reflected in the agreements reviewed.  

Ownership of the Art 

Only one informed consent form indicated that the art made was an outcome of therapy 

and was owned by the client.  All the therapists interviewed indicated that the client owned the 

art they created during therapy, however, three therapists indicated that there might be a co-
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ownership between the client and the therapist or institution.  Although the therapists were in 

agreement the art was owned by the client, only one agreement indicated this.   

Copying the Art 

 Of the agreements reviewed, only one mentioned obtaining the clients’ permission to 

copy their art which differed for the art therapists who were interviewed.  80 % (n = 8) of the 

therapists interviewed indicated they obtained the clients’ permission to copy their art.  The art 

therapists interviewed felt their clients owned the art they created and for the most part, realized 

they needed client consent prior to copying the art.   

Displaying Art and Providing Attribution 

 None of the agreements reviewed mentioned displaying art or seeking permission to do 

so.  This was somewhat consistent with the outcome of the art therapist interviews.  Only 33 % 

of the therapists interviewed indicated they displayed their client’s art.  Of these, two indicated 

they were familiar with art law and were aware of the need to assure appropriate attribution to 

the artist when displaying their art or obtaining permission not to do so if the artist wished to 

remain anonymous.  

Integrity of the Art 

 Other than the one agreement seeking permission to copy clients’ art, there was no 

mention of art law related issues such as copying, alteration or destruction of the art created by 

the clients.  60 % (n = 10) of the art therapists interviewed indicated they either altered or 

eventually destroyed art left by the clients.  None of the art therapists interviewed obtained 

permission allowing for the alteration or destruction of their clients’ art.  Only 33 % of the 

therapist involved in the research indicated they were familiar with art law.   
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Awareness of Art Law 

 The results of the informed consent agreements review and the art therapist interviews 

were consistent regarding art law.  There was little acknowledgement of the tenants of art law in 

the agreements which was consistent with the art therapists’ interviews.   Although the art 

therapists indicated an awareness of art law, their answers to the interview questions were not 

consistent, which was consistent with the results of informed consent form reviewed.  Art 

Therapists were either not as informed as they indicated or this knowledge of art law had not 

been included as an aspect of their art therapy practice.   
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CHAPTER V 

Discussion 

This research study focused on the impact of art law on the practice of art therapy.  The 

unique nature of art therapy was the creation and exploration of art as part of the 

psychotherapeutic process.  At the request of the art therapist, clients often made art that pushed 

clients into the role as an artist.  Being an artist provides certain protection as promulgated by 

VARA, a part of the U.S. Copyright legislation.  Since there was legal protection for how an 

artwork was managed, the research focused on determining whether art therapists were aware of 

art law and whether their art therapy practices were established with art law requirements in 

mind. 

The aspects of art law that were examined upon completion of the research included 

confidentiality, art management, ownership, copying, display and attribution, and integrity of the 

art which are discussed in greater detail below. 

Confidentiality 

The informed consent agreements used by therapists in private practices were detailed 

and each agreement covered confidentiality.  Gladding et al. (2001) discussed the fiduciary 

relationship established by the therapist with the client and confidentiality was a cornerstone of 

that relationship.  The confidentiality information included the purpose for establishing 

confidentiality and the limits to client privacy.  The agreements also discussed when and why the 

clients’ right to privacy might not be protected.  Similarly, the therapists interviewed 

acknowledged the use of informed consent agreements which contained information pertaining 

to confidentiality.  The confidentiality clause or the need to include confidentiality information 

was one of the common factors noted in the research.  As Bluestone et al. (1994) pointed out, the 
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genesis of this consistent effort can be traced back to Canterbury vs. Spencer.  Prior to the 

Caterbury, therapists had not established a relationship of trust which included confidentiality 

and would proceed with treatment without obtaining consent from their clients to do so.  It took a 

law suit to force the psychotherapeutic community to embrace the need to provide full disclosure 

to their clients including confidentiality and the limits of confidentiality.  

Art Management 

 Art management included art making, record and art retention, and art storage.  There 

was not a consistent inclusion of art management practices mentioned in the informed consent 

agreements.  Only one third of the agreements discussed art making activities.  Only three 

agreements mentioned records including information on how client art was managed.  Each of 

the therapists interviewed acknowledged they have clients engage in art making activities and 

have a record management process which included storage of the clients’ art.  The retention 

period varied from while the client was in therapy to seven years following the termination of 

therapy.  Although there was a consistent acknowledgement by the art therapists that their clients 

engaged art making and their corresponding records, including art, were maintained, this 

collective acknowledgement was not reflected in the agreements reviewed.  It was 

understandable that a therapist might not include this level of detail in their informed consent 

agreement even though they include art management as part of their practice.  However, for 

completeness and ensuring the client was fully informed of the therapist’s actions related to the 

client’s art, art management should be included in the informed consent agreement.   

Ownership of the Art 

 There was a debate on the ownership of the art created by the client while in therapy.  

Although Malchiodi (1995) has asked this question, there has never been a consistent answer.  
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There were no laws pertaining to this issue or court decisions providing direction on who had the 

legal rights to art made during therapy.  Only one agreement indicated the art made as an 

outcome of therapy was owned by the client.  All the therapists interviewed indicated the client 

owned the art they created during therapy.  Johnson (2013) also discussed the notion of 

ownership and pointed out most art therapists believe the client owns the art they might generate 

while in therapy.  Although, many hospital and institutions assert that art made by the client 

during treatment was an extension of the medical record and therefore the property of the 

establishment (Johnson, 2013).  This creates another aspect of this question related to whether 

the art was created by the client under the direction of the therapist was a health related record 

and not really art.  Given the nature of therapeutic records, the art therapist and the therapist’s 

place of employment would have a claim of ownership to the client’s art (Simon, 2001).  If this 

was the case, the protection provided by the art law provisions of VARA may not come into 

play.  In this case. the client would be cast as a client and never as an artist, which was contrary 

to the underlying premise of art therapy. 

Although the therapists’ consistent impression of ownership was not reflected in the 

agreements reviewed, not identifying ownership within the informed consent agreement could 

create legal issues of ultimate ownership of the art if the client were to initiate legal action 

regarding the management of his or her art (Duboff & King, 2006; Lazerow, 2015).  The 

protection provided by VARA was for a person who created art.  If the item created was not art 

but a medical record, then art law under VARA would not apply. 

Copying the Art 

An aspect of this law protection was that the person who creates a work of art was 

immediately covered by copyright.  The artist did not have to file an application with the 
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Copyright office to invoke copyright protection.  That being the case, it was illegal to copy 

another person’s art without their permission.  Of the agreements reviewed, only one mentioned 

obtaining the client’s permission to copy their art.  There was a different outcome when the art 

therapists were interviewed.  The majority of art therapists interviewed indicated they obtained 

the clients’ permission to copy their art.  The art therapists felt their clients owned the art they 

created and for the most part, realized they needed client consent prior to copying the art.  

Consequently, there was little correlation between the results of the agreement review and what 

the therapist indicated their practice included.   

As discussed previously, even though a person may own the physical work of art, the 

artist retains the copyright until he or she transfers it to another person (Lazerow, 2015; Schwartz 

et al., 2010).  This potentially clouds the notion that art therapist should copy their clients’ work 

of art as part of the record making process.  From a legal perspective, unless the client had 

provided a signed consent allowing his or her art to be copied, the therapist could be liable for 

copyright infringement even though there was an oral agreement waiving copyright protection.  

The review of the informed consent forms indicated therapists, although knowledgeable of the 

need to obtain client consent prior to copying, were not doing so as part of the agreement 

process.   

Displaying Art and Providing Attribution 

 Although the American Association of Art Therapists (2013) stresses there should be 

appropriate client consent prior to displaying clients’ art, there was no mention of displaying art 

or seeking permission to do so.  This was consistent with the outcome of the art therapist 

interviews.  Only three therapists interviewed indicated they display their client’s art.  Of the 

three therapists, two indicated they were familiar with art law and were aware of the need to 
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assure appropriate attribution to the artist when displaying their art or obtaining permission not to 

do so if the artist was to remain anonymous.  The researcher has worked in several clinical 

settings, which displayed client art.  Although these displays could be considered private in 

nature, there was still a display of the client art.  These clinical settings had not obtained the 

clients’ written permission to display this art.   

Integrity of the Art 

 Often when a client ends therapy, the art was left with the art therapist.  This creates an 

art management question as to a how long to retain the art prior to recycling or destroying these 

items.  Other than the one agreement seeking the permission to copy, there was no mention of art 

law related issues such as copying, alteration or destruction of the art created by the clients. 

There was an obvious omission of language in the informed consent agreements pertaining to art 

law, which would have informed the clients of the ultimate outcome of their art and provided the 

art therapists with protection regarding the management of their clients’ art.  Six of the art 

therapists interviewed indicated they either alter or eventually destroy art left by the clients.  

None of the art therapists interviewed obtained permission allowing for the alteration or 

destruction of their clients’ art.   

As discussed earlier, the premise of this protection centers on the notion an art piece 

might lose its essential meaning if changed such as discolored, altered in size, or reconstructed 

such that the art no longer represented the intention of the artist.  Given the alteration and 

continuing to attribute the art piece to the artist, the reputation and honor of the artist could be 

damaged resulting in an act of defamation (DuBoff and King, 2006; DuBoff et al., 2010).  For an 

unpermitted modification to be actionable, the alteration must have been intentional or grossly 

negligent (Lazerow, 2015).  Even though several art therapists indicated they were familiar with 
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art law, they did not address the need to have prior client approval to alter a work of art which 

included recycling and destruction.   

Awareness of Art Law 

 There was not a strong correlation between the results of the informed consent agreement 

review and the information obtained from the art therapist interviews.  Although several art 

therapists indicated an awareness of art law, it could be argued the informed consent agreements 

reflected the actual level of understanding of art law and the need to manage their clients’ art.  

Correspondingly, the informed consent forms and the art therapists’ interviews indicated the 

importance of confidentiality, records management, and copying their clients’ art.  This was the 

only differentiation between the interview results as compared to the review of the agreements.   

According to Bluestone et al. (1994), there has been education on the need to provide 

clients with a full disclosure of the issues pertaining to the psychotherapeutic process which 

includes confidentiality as set out by the Canterbury case.  Following Canterbury, there was a 

collective movement to educate therapists the informed consent agreements must contain 

sufficient details such that the client was knowledgeable to that he or she was agreeing to 

(Bluestone et al., 1994).  There has not been a similar legal case related to art law or the 

ownership of the clients’ art.  Hopefully, with the appropriate degree of communicating the 

notion of art law and the importance of considering it within the informed consent agreements 

which becomes an aspect of the art therapists’ practice, a Canterbury type legal entanglement 

involving art law and how the art therapist managed the clients’ art will never occur.   

Recommendations 

This study supported the practice of art therapy through findings that offer practical 

guidance for art therapists effectively working with their clientele.  Further research in this area 
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might include a larger sample size, socioeconomic, racial, and ethnic issues, a more in-depth 

look at when the art becomes part of the therapeutic record, who owns the art, institutions’ use of 

client art and obtaining informed consent, how educational institutions offering art therapy 

programs address art law is recommended to advance the field of art therapy. 

Conclusion 

 Art therapists may have a limited awareness of the protections provided to artists 

and their work through the art law regulations.  Given this limited awareness, art therapists have 

not addressed the art law requirements as part of their informed consent agreements.  Art 

therapists, once aware of the protections provided by art law, will be challenged on how to 

appropriately address these legal requirements within their informed consent agreements.  Art 

therapists may have had limited exposure to the study of law, in particular, art law.  However, art 

therapists do possess a unique understanding of the art making experience and the use of the 

informed consent agreement.  The application or incorporation of the requirements of art law 

into their current therapeutic practice should not pose a significant encumbrance.  The art 

therapist simply needs to become better informed.  Hopefully, the art therapy community will 

embrace the tenants of art law such that a law suit by a client regarding art management can be 

avoided. 

Art therapists engage their clients in the practice of art making as a key element in the 

therapeutic process. The making of art evokes a host of additional legal issues art therapists 

should address as part of their art therapy practice.  These legal issues or protection for the artist 

were included in the United States body of law as part of the copyright protection.  VARA in 

recognizing the moral rights of artists has specified certain protection for artists.  Issues such as 

attribution, integrity, storage, destruction and copying, all covered within VARA, were the very 
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issues art therapists deal with daily when working with their clients’ artwork as it is created in 

their therapeutic sessions.  Through a clear appreciation and understanding of moral rights and 

the protections offered to artists, art therapists can address these protective elements as part of 

their therapeutic services agreement.   

 Although VARA does provide a defense against an artist asserting his or her rights have 

been breached, the defense requires the defendant, the art therapist, in the legal action to show 

the art created by the artist was of limited value or that the artist was a person of little to no 

notoriety.  This line of defense could be psychologically shattering to the client given the art 

therapist most likely worked with the client in over coming resistance to making art.  To later say 

what the client had created was of no significance could undo all the therapeutic work that had 

been completed.  However, the therapist must be allowed to protect his or her interests even if it 

meant taking on the embittered client.  Through the appropriate informed client consent of the 

therapeutic services agreement that addresses the art law protections as delineated within VARA, 

the therapist can avoid this type of legal action. 

 This research project will form the basis for further study and the development of an 

informed text addressing the practical use of art law within an art therapists’ practice including 

their informed consent agreements.  Additionally, this body of work will be used for developing 

a course of study augmenting the ethics training most educational facilities and professional 

associations provide.  Providing the guidance for art therapists to include art law within their 

practice provides protection for their clients and themselves and ensures the therapeutic alliance 

developed through art making is preserved.   
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APPENDIX A 

Art Law – Art Therapist Interview Questionnaire 

 

Experience, Credentials, Certifications and Licensure 

 

Are you an Art Therapist?  Yes  No 

 

How long have you been working as an art therapist? __________________________________ 

 

Are you a Registered Art Therapist (ATR)?   Yes  No 

 

Are you Board Certified?  Yes  No 

 

Are you a licensed counselor or psychotherapist with the state?  Yes No 

 

Are you licensed as counselor or psychotherapist in more than one state? Yes No 

 

If so, which states?  

_________________________________________________________________________ 

______________________________________________________________________________

__________________ 

 

 

Art Therapist Demographics 

 

Can you provide a brief description of your education background and qualifications in your 

practice as an art therapist?  _______________________________________________________ 

______________________________________________________________________________

______________________________________________________________________________

______________________________________ 

 

What population do you primarily work with? 

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

________________________________________________________ 

 

 

Client Demographics 

 

What age Group(s) do you primarily work with?  (e.g., children, adolescent, adult, geriatric) 

______________________________________________________________________________

______________________________________________________________________________ 

 

What types of underling issues do you normally work with?  _____________________________ 
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______________________________________________________________________________ 

 

Do you conduct group art therapy?  Yes  No 

 

Do you conduct Family centered art therapy? Yes  No 

 

 

Managing Client Art Work 

 

Do you have clients make art as part of your practice?  Yes  No 

 

Do you store client’s art work?  Yes  No 

 

How do you store the client’s art?  ________________________________________________ 

______________________________________________________________________________

______________________________________________________________________________ 

 

How long do you store clients’ art work? ____________________________________________ 

______________________________________________________________________________ 

 

Do you ever copy your client’s art?  Yes  No 

 

If Yes, how do you copy the art? __________________________________________________ 

_____________________________________________________________________________ 

 

If Yes, for what purpose(s)? ______________________________________________________ 

______________________________________________________________________________

______________________________________________________________________________ 

 

Do you have your clients’ consent to copy their art?  Yes   No 

 

Do you ever alter, destroy or dispose of your clients’ unwanted art? Yes No 

 

If yes, how is the alteration, destruction or disposal accomplished? ______________________ 

______________________________________________________________________________

______________________________________________________________________________ 

 

 

 

 

Client Consent 

 

Do you have client’s sign any therapeutic agreements?  Yes  No 

 

If yes, what does the therapeutic agree include?  ____________________________________ 
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______________________________________________________________________________

______________________________________________________________________________ 

 

Does the therapeutic agreement address client consent?   Yes  No 

 

If Yes, what is the client consenting to?  ___________________________________________ 

______________________________________________________________________________

______________________________________________________________________________ 

 

If yes, how is this accomplished (eg, by you or the institution/agency you work for)? 

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________ 

 

Is Consent obtained as part of the intake process? Yes   No 

 

If Yes, how do you ensure there is informed consent on the part of the client? 

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________ 

 

If you work at an institution (e.g., hospital, school, prison, recovery center) does the facility 

administration provide client education and then obtain client consent? 

______________________________________________________________________________

______________________________________________________________________________ 

 

Does the consent form you use contain a Limits of Confidentially clause?   Yes  No 

 

If Yes, what does the clause say? ___________________________________________________ 

______________________________________________________________________________

______________________________________________________________________________ 

 

Do you work with adolescents?  Yes  No 

 

Do this impact consent?  Yes   No 

 

If Yes, how does this impact consent?  ______________________________________________ 

______________________________________________________________________________

______________________________________________________________________________ 

 

Do you work with clients committed by the courts?  Yes  No 

 

Do you work with geriatric clients?  Yes  No 

 

Display of Client’s Art 
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Do you display your clients’ art?  Yes   No 

 

If yes, in what manner?  (e.g. within the art studio, office, facility hallways, public art shows) 

______________________________________________________________________________

______________________________________________________________________________ 

 

Is there any chance of external exposure of the displayed art?  Yes  No 

 

Does your agency or institution on their own accord and independent from you activities display 

client art?  Yes  No 

 

Do members of your agency or institution use client art in presentations?  Yes No 

 

 

Ownership of the Art 

 

Do you conduct art based assessment so your clients?  Yes  No 

 

How are the results from the assessments managed? _________________________________ 

______________________________________________________________________________ 

 

Who owns the therapy notes? _____________________________________________________ 

______________________________________________________________________________ 

 

Is the art created as part of an assessment considered art or a medical record? 

______________________________________________________________________________

______________________________________________________________________________ 

 

Is the art created by the client in routine therapy/group therapy considered a medical record or is 

it considered art? _____________________________________________________________ 

______________________________________________________________________________

______________________________________________________________________________ 

 

Who owns the art created by the client? _____________________________________________ 

 

 

Art Law 

 

Are you familiar with the body of Law known as Art Law? Yes  No 

 

If so, can you describe what art law entails?  ________________________________________ 

______________________________________________________________________________

______________________________________________________________________________ 

 

How would you define Art, what is art? ____________________________________________ 
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______________________________________________________________________________

______________________________________________________________________________ 

 

From an art law perspective, are you aware of the concept of Moral rights?  Yes     No 

 

If so, could you describe you understanding of moral rights?  ___________________________ 

______________________________________________________________________________

______________________________________________________________________________ 

 

Do you consider the items created by your clients in therapy to be art?    Yes     No 

 

If No, why don’t you consider their work art?  _______________________________________ 

______________________________________________________________________________

______________________________________________________________________________ 

 

Do you ever display your client’s art?  Yes  No 

 

If Yes, do you ensure the name of the artist (your client) is placed near the displayed art? 

 Yes  No 

 

If No, how do you satisfy the right of attribution as proscribed within the Moral Rights portion of 

the U.S. Copyright Law?  _______________________________________________________ 

______________________________________________________________________________

______________________________________________________________________________ 

 

Do you ever alter, destroy or dispose of client artwork?  Yes  No 

 

If Yes, how so, it what manner (alteration, destruction, disposal)?  _______________________ 

______________________________________________________________________________

______________________________________________________________________________ 

 

If you do alter, destroy or dispose of your client’s art, how do you reconcile this with the 

provisions of Moral Rights prohibiting such actions?  ________________________________ 

______________________________________________________________________________

______________________________________________________________________________ 

 

Are you aware copyright protection applies once a piece art is created?    Yes      No 

 

Are you aware copyright protection prohibits copying without the artists’ prior permission? 

 Yes  No 
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APPENDIX B 

Saint Mary-of-the-Woods College 

CONSENT FORM 

 

This research study is investigating the general understanding and awareness by art therapists of 

art law as it applies to their practice and consists of interviewing several art therapists to 

ascertain their level of awareness and understanding. This study is a partial requirement of the 

class, AR591 – Research, for Patrick S. Thurman, a student majoring in Art Therapy at Saint 

Mary-of-the-Woods College.  

 

The procedure involves minimal risk for the participants because no identifying information will 

be collected. Each participant will be assigned a code which will correspond to the phone 

interview notes to maintain confidentiality. Each participant will be provided with the questions 

for this study prior to the phone interview to allow time to process and formulate responses.  

During each interview notes will be taken and emailed to the participant so that each participant 

has the opportunity to review their answers to ensure accuracy and provide an option to clarify or 

change their responses. The final responses will then be returned via email and analyzed for 

common themes. Only the interviewee, co-researcher, and principal researcher will have access 

to the interview notes which will be maintained for a period of three years after publication of 

the results.  The results of this study will be shared with participants, which may increase 

knowledge of the therapeutic implications of using a monotype printing process.   

 

The participants have the right to decline participation in the survey by not returning the form. In 

addition, participants may withdraw from the study at any time without penalty, by notifying the 

researcher.   

 

This study was approved by the Saint Mary-of-the-Woods College Human Subjects Institutional 

Review Board on April 25, 2016  If you have questions or concerns about this study, please 

contact the co-researcher, the principal researcher, or the chair of the Human Subjects 

Institutional Review Board. 

  

 

Principal Researcher 

Jill McNutt  

Assistant Professor of Art Therapy/Operations Director of Art Therapy 

Saint Mary-of-the-Woods College  

Saint Mary-of-the-Woods, IN 47876 

jmcnutt@smwc.edu  

(812) 535-5160 
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Co-Researcher 

Susan Ridley 

SMWC Faculty Member 

Instructor for AR591 – Research 

Saint Mary-of-the-Woods College  

Saint Mary-of-the-Woods, IN 47876 

susan@arts-health.com 

 

Co-Researcher 

Patrick S Thurman 

7612 E Autumn Leaf Dr. 

Tucson, AZ  85756 

pthurman@smwc.edu 

520-576-7576 

 

 

Chair, IRB 

Dr. Lamprini Pantazi, PhD. 

Chair, Human Subjects Institutional Review Board 

Saint Mary-of-the-Woods College 

Saint Mary of the Woods, IN  47876 

(812) 535-5232 

lpantazi@smwc.edu  

 

 

 

My signature below indicates that I am 18 years of age or older, I have been informed about this 

study, I consent to participate, and I have received a copy of this consent form. 

 

 

______________________________________ ____________________________ 

 Signature     Date 

 

  

 

______________________________________ ____________________________ 

 Co-Researcher Signature    Date 

 

 

 

 

Note: If participant is under the age of 18, participant’s parent or guardian must sign the consent 

form and the participant must sign an assent form. 

 

 

mailto:lpantazi@smwc.edu
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APPENDIX C 

Results of Reviewing Art Therapy Informed Consent Agreements 

 

Consent 

Form No. 

Type of 

Practice 

Confidentiality Art was 

Mentioned 

Art Mang Records 

Mang 

Art Law Copying the 

Art 

Integrity or 

Attribution 

Ownership of 

Art 

Display of Art 

A001 P Y Y Y Y N N O N N 

B001 P Y Y Y Y N Y N Y N 

C001 P Y Y Y O N N O N N 

D001 P Y N N N N N N N N 

E001 P Y N N N N N N N N 

F001 P Y N N N N N N N N 

G001 P Y N N N N N N N N 

H001 P Y N N N N N N N N 

I001 P Y Y N O N N N N N 

J001 P Y N N N N N N N N 

K001 P Y N N Y N N N N N 

L001 P Y Y N N N N N N N 

M001 P Y N N N N N N N N 

N001 P Y N N N N N N N N 

O001 P Y N N N N N N N N 
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APPENDIX D 
Results of Art Therapist Interviews 

 

Consent 

Form 

No. 

Type of 

Practice 

Client 

Population 

Conf Record 

Mang 

Retentio

n of Art 

in Years 

Familiar with 

Copyright 

Copy 

Client’s Art 

Client 

Consent to 

Copy 

Purpose for 

Copying 

Familiar 

with Art 

Law 

Ownership 

of Art 

Display 

of Art 

Alter or Destroy 

Clients’ Art 

Client Consent 

to Alter/Des 

ATR01 P Adults and 

Adolescents  

Y Y 5 N Y Y Records, 

Teaching 

N C N Y N 

ATR02 P Adults & 

Seniors 

Y Y 7 Y Y Y  Y C Y Y N 

ATR03 A Full 

Spectrum 

Y Y No 

Retent 

N Y N  N A/C N Y N 

ATR04 I Full 

Spectrum 

Y Y 6 months Y Y N Records, 

Teaching 

N C Y Y N 

ATR05 P Adults Y Y During 

therapy 

Y Y Y Record, 

Pub, Teach 

Y C N N N 

ATR06 P Adolescents Y Y 6  Y Y Y Res, Teach, 

Pub 

Y C N N N 

ATR07 H Adult Y Y 7 Y Y Y Record N C/T N N N 

ATR08 H Adult Y Y 1 Y Y Y Record N C N N N 

ATR09 H Adult Y Y 2 N Y Y Display N C Y Y N 

ATR10 H Adult Y Y 1 N Y Y Records N C/T N Y N 

 

 

 

 


